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IS YOUR COLLECTION AGENCY EXPOSING YOU TO

THOUSANDS OF DOLLARS OF FDCPA LIABILITY?

What is the Fair Debt
Collection  Practices
Act of 1978 (“FDCPA”).
In 1978, Congress enacted the
FDCPA (15 U.SC. s.1692a)
to correct the apparent abusive
conduct of some collection
agencies operating through the
United States. The FDCPA
regulates the collection of
consumer debts by requiring
certain warnings on all collec-
tion communications and re-
stricting certain  collection
practices including contacting
third parties (like employers,
parents, and even SPOUSES)
while collecting consumer
debts.

Penalties for violating the Act
(even for technical violations)
start around $1,000 plus pay-
ment of the debtor’ s attorneys
fees (which are usudly the
largest part of the “penalty”).
[15 U.S.C. s.1692k.]

While the FDCPA generdly
applies only to collection
agencies and collection attor-
neys, it can aso apply to
creditors directly if they are
using names other than their

own when collecting their
debts or using a collection
agency which is engaging in
guestionable collection tactics.
Are you one of the creditors it
appliesto?

Applies to Creditors Who
Use Another Name When
Collecting Their Debts. Nor-
mally the FDCPA does not
apply to creditors who are col-
lecting their own debts. How-
ever, a creditor becomes sub-
ject to the FDCPA if the credi-
tor “in the process of collect-
ing his own debts, uses any
name other than his own
which would indicate that a
third person is collecting or
attempting to collect such
debts’. [15 U.S.C. 8§81692a
(6).] This can occur merely
when a different corporate
name impliesthat athird party
is involved in collecting its
debts or the creditor “pretends
to be someone else” or “usesa
pseudonym or alias” Villar-
real v. Snow, 1996 WL
473386 at *3 (N.D. Ill. Aug.
19, 1996).
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For example, in MacGuire V.
Citicorp Retail Services, Inc.,
the U.S. Second Circuit Court
of Appeals held that Citicorp
violated this provison by
communicating with debtors
using the legal name of one of
its divisons called “Debtor
Assistance’. Even though this
was a legd name of its divi-
sion, the Court concluded the
name could give the false im-

(Continued on page2)

More Free Collection

Information. Find back is
sues, time-proven advice and
tips, and collection services at
the Collection Center at Ullen-
bergLaw.com Or request our
free packet of debt-collection
articles: 10 Easy Ways You
Can Collect More Money
Owed You and Write Off
Fewer Bad Debts, 12 Fata
Mistakes Businesses Make
When Extending Credit, and
more. Send us your name and
address / email /fax number
to Ullenberg@hotmail.com or
fax to (920) 924-9895!

Do not regard these articles as legal advice. The complexity of laws and people’s problems make it difficult to give legal ad-
vice without knowing all the facts of each situation. Call us for your legal needs or seek other professional advice before acting
upon anything you read in this or other publications.
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pression to the least sophisti-
cated consumer that a third
party was collecting the debt.

Similarly then, alandlord who
is renting his personal proper-
ties could be in violation of
the FDCPA by sending out an
overdue rent notice on his
company letterhead. Like-
wise, a medica practitioner
working in a group practice
who separately bills his pa-
tients, could be in violation of
the FDCPA by using the col-
lection forms of a practice-
wide billing department.

However, if a creditor has a
wholly-owned affiliated com-
pany which handles only its
collections, and that company
adequately discloses the rela-
tionship, it is not considered a
“debt collector” under the
FDCPA.

Problems with Using Collec-
tion Agencies Who Com-
mence Legal Proceedings
On Your Behalf! InWiscon-
sin, many creditors are un-
knowingly exposing them-
selves to FDCPA liability by
sending accounts to outside
collection agencies who im-
properly commence lega pro-
ceedings on their accounts. In
Wisconsin, your collection
agency cannot commence a
lawsuit on your behalf —
even if you give them permis-
sion. See State ex. rel. State
Bar v. Bonded Collections, 36
Wis.2d 643, 164 N.W.2d 250
(1967); Wis. Stats. 8§8799.06
(2) and 803.01.

In Bonded Coallections the
collection agency accepted
assgnment of the creditors
account for collection, advised

the creditor when a lawsuit
should be filed, hired the &-
torney to commence the suit,
and managed the lega pro-
ceedings in exchange for a
fixed percentage of the recov-
ey and recoupment of the
court costs. (Sound familiar?)
In finding such behavior con-
gtituted the *unauthorized
practice of law”, the Wiscon-
sin Supreme Court noted that
the collection agency was é-
fectively usurping the position
of the lawyer in advisng the
client when suit was appropri-
ae and the client's natura
right to control and direct the
lawyer’s actions. In effect the
collection agency was selling
the services of a lawyer to the
creditor.

Likewise, the similar practice
whereby the collection agency
acted as the creditor’ s agent in
selecting the attorney, was
equally egregious according to
the Court unless (1) it was
clear the attorney was repre-
senting the creditor-client and
was to take direction and
guidance from the creditor, (2)
the collection agency did not
interfere, manage or direct the
details of the litigation, and
(3) the attorney was paid by
the creditor-client not the col-
lection agency. (Does your
collection agency operate this
way?)

The Wisconsin Rules of Pro-
fessona Conduct which regu-
late Wisconsin attorneys also
indicate “an attorney is to
‘have appropriate relations
with [the] client and avoid in-
terference by the collection
agency. The attorney must
look to the creditor-client for
payment of legal fees. An at-
torney must be compensated
on the basis of work per-

formed or responsibility as-
sumed on the client’s behalf
and may not share fees with a
non-lawyer [such as a collec-
tion agency.]’”” Wis. Ethics
Op. 6/75(D).

However, some collection
agencies ill tell their clients
that they can commence legal
proceedings for their creditor-
customers if necessary. You
should be very leery of these
clams.

Firg, in many cases, the col-
lection agency is using the
agency-practice highlighted in
Bonded Coallections But in
many cases, the attorney re-
tained to assist you never
communicates directly with
you, is retained and paid d-
rectly by the collection

agency, and takes direction
solely from the agency. Such
behavior is not in compliance

with Wisconsin law.

Second, if you allow a collec-
tion agency to recommend an
attorney, often times the level
of services you receive is sig-
nificantly diminished because
the collection agency tries to
reduce lega expenses by
minimizing the services pro-
vided by the attorney. And
when those services are so &
verely minimized that the col-
lection attorney is redlistically

(Continued on page 3)
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Protect Yourself from
FDCPA Liability!

1. Don’t try to make it
seem like you're operating a
collection division from
within  your organization.
Be careful sending out collec-
tion letters to consumers on
specia letterhead or signed by
the “Collection Officer” or
“Collection Manager”. Even
if you have such positions, the
least sophisticated consumer
could become confused as to
whether a third-party is now
involved in the collection
process. Likewise, even if
you have a large collection
staff, separating them from
your main organization makes
them seem more like a third-
party collection agency trying
to collect your debts. Avoid
this misappearances.

2. When collecting debts
remain professional, but
don’t become a push over.
Like you, your debtors are
people with feelings and emo-
tions. Keep your cool and
professiondism even in the
face of a debtor's ranting.
Listen to their complaints.
Look for solutions. Often
times, a little consideration
goesalong way in resolving a
problem account and obtain-
ing payment. Likewise, an
aggressive and rude response
can provoke a debtor to “get
even’. But do not coward
away from or lose sight of
reaching a resolution or deter-
mining that legal proceedings
arenecessary.

3. Consider out-sourcing
the collection of all amounts

owed you by consumers or
agricultural consumers.
The FDCPA and most date
consumer laws (like the Wis-
consin Consumer Act) apply
only to the collection of debts
from consumers (including
some agricultural  consum-
ers) — not businesses. While
the collection of business
debts can be somewhat regu-
lated, most of the technica
laws regulating debt collection
do not apply to business debts.

4. Understand the limita-
tions of collection agencies.
In Wisconsin, collection agen-
cies cannot commence legal
proceedings on your behalf.
Their primary collection
weapon is repeated personal
contact with your debtor by
mail or telephone. When that
is unsuccesful you often must
consider legal proceedings.

5. Don't delegate your au-
thority to select, retain, and
work with your own collec-
tions attorney. Select your
own attorney, discuss the de-
cison to file a lawsuit directly
with your attorney, approve
all settlementswith your attor-
ney, and pay your attorney di-
rectly. Besides minimizing
FDCPA liability exposure,
such practices make good
business sense.  Your collec-
tions attorney represents your
interests exclusively and is not
torn between their responsibil-
ity to you and their paycheck
from a collection agency (that
is collecting other accounts
besides yours.)

(Continued from page2)

seen as doing nothing more
than lending the use of their
name or letterhead to the col-
lection effort, a separate viola-
tion of the FDCPA ensues. If
your collection attorney does
not review the file, consult
with you directly if necessary,
and personally sign the collec-
tion letters sent out on their
letterhead, there is a FDCPA
violation. Veillard v. Med-
nick and Doctors Service Bu-
reau, 24 F.Supp.2d 863 (N.D.
[1l. 1998).

Third, if you, as the creditor,
know or have reason to know
that the collection agency and
attorney collecting your ac-
counts is engaging in such im-
proper behavior, you too may
be in violation of the FDCPA
since you are effectively a-
thorizing the use of a form
which deceptively implies a
third party (i.e. an attorney) is
actudly involved in the col-
lection of your debt.

(I personally have been con-
tacted by a collection agency
here in Wisconsin that asked
me to engage in just this same
behavior, and after | explained
the law to them | have never
heard from them again. How-
ever, | know they are still op-
erating in the State of Wiscon-
sin. Be careful.)

Lastly, “if a creditor know-
ingly approves of representa-
tions made by its debt collec-
tor which violate the Act
[FDCPA], or acts in concert
with or knowingly assists its
debt collector in making these
representations, the creditor
may have engaged in unfair or
deceptive acts or practices in
violation of Section 5 [of the

(Continued on page4)
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Federd Trade Commission

Act “FTC Act’].” [Federa
Trade Commission Letter to
Douglass dated Nov. 26,
1993. See http://www.ftc.gov/
os/statutes/fdcpalletters/

douglass.htm]

See the related sections in this
bulletin for some helpful tips
in avoiding these problems
and potential liability. [

Excuse of the Month: “I
spoke with someone at that
company and they told meiif |
sent them a piece of paper
saying | did not owe the
money, they wouldn’t bother
meanymore.” [

Seminar Notice. W€ re work-
ing on our year 2001 seminars
now. Anything you'd like to
see? Drop us anote. Thanks.

Got a Question or Good Ex-
cuse? Send it to Ullen-
berg@hotmail.com or fax to
(920) 924-9895. We' Il include
your name and city with your
question or excuse, unless you
ask us not to.

May We Ask a Favor?

How Do You Like the New
Look? Easiertoread, easier to
find things, more informative?
Would you like to see 4 pages
instead of this 2-page format?
wed like to know your
thoughts...

Help Us Keep Our Fees
Low. Can we email / fax tis

How Can We Help You?

In addition to other general
business and litigation ser-
vices, Ullenberg Law Offices
provides complete debt collec-
tion services for our clients.
Dunning (“Reminder”) Let-
ters. Small- and large-clams
actions. Garnishments. Seller
reclamation of delivered prod-
ucts. Repossessions. Foreclo-
sures. Construction liens. As-
set searches and supplemental
examinations. Bankruptcy
preference defense. Objection
to bankruptcy discharges or
lien avoidance claims. Contin-

ADVERTISEMENT

newsletter to you? As you d-
ready know, a successful col-
lection depends on quick &-
tion. We'd like to get these
bulletins to you quickly and
also keep our mailing costs
low (and our fees reasonable.)
Please send us your email al-
dress or fax number.

Share the Knowledge. If
you'd like to share this bulle-
tin with friends and col-
leagues, fedl free to do so (but
include our copyright notice).
Or better yet, invite them to
subscribe so they receive this
free Bulletin themselves. To
subscribe send us an emall,
fax, or note with your name
and address, or better yet,
your email / fax rumber. To
unsubscribe, let us know at
anytime.

gency, flat, and hourly Fees.
Assistance to your existing
collection agency. Trouble-
shooting current  collection
practices. Designing tailored
collection practices for your
organization. Expert testi-
mony. And more — check out
UllenbergLaw.com. Or, emall
or call me anytime (but please
do not contact me with spe-
cific confidential information
unless you are an existing cli-
ent as | may not be able to le-
gdly keep the information
confidential if you're not a
current client.)

Atty. Alexander Ullenberg
has repre-

in hundreds of
llawsuits
W across  Wis
consn from
high-volume
small-claims collections to
complex bankruptcy litigation.

He is a guest lecturer at the
University of Wisconsin Law
School and a former business
law instructor for Marian Col-
lege of Fond du Lac.

Alex lives in Fond du Lac,
Wisconsin, where he is an a-
tive member of the State Bar
of Wisconsin, Fond du Lac
County Bar Association, and
the Noon Rotary Club[]

Questions? Comments? | deas?
Opinions? I'm aways happy
to hear fromyou. Alex

Y ou can reach me at:

ULLENBERG

LAW OFFICES

Web: UllenbergLaw.com
Email: Ullenberg@hotmail.com
Phone: (920) 924-9878
(877) 924-9878
Fax: (920) 924-9895
Mail: 101 Camelot Dr., Ste. 2b
Fond du Lac, Wl 54935
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