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EVALUATING SETTLEMENT OFFERS OR PAYMENT PLAN PROPOSALS

Properly evaluating settlement
offersor payment plans pro-
posed by your debtors during
and after litigation is an inte-
gral part of success collec-
tions. However, thisis often
the most challenging aspect of
collection. Successful evalua
tion often depends upon your
and your attorney’ s experi-
encein trying collections
cases and reducing judgments
to payment.

To evaluate a settlement offer
or payment plan you must
consider the following:

1. Likelihood You Will Re-
celveaJudgment Against
Your Debtor. Whilemost
creditors believeitisagiven
they will succeed in Court on
their case, thisissimply not
true. Thelaw iscomplex and
changesrapidly. Evenrela-
tively simple collections mat-
ters (like small claims ac-
count-receivable collections)
areregulated by various
laws — especidly when those
accounts receivable concern
goods or services sold to con-
sumers. Many times, if you
have failed to comply with

those applicable regulations
(which often times are ex-
tremely technical in nature),
you could face significant
counterclaims which equal or
exceed the amounts you are
seeking to recover.

In addition, if your paperwork
(i.e. documentation of your
transaction, collection efforts,
etc.) ismissing or so incom-
plete that you cannot prove
your case to a preponderance
of the evidence, you may not
recover any amounts at all.

Usually if your debtor-
defendant is represented by
counsel, their counsel will
highlight any counterclaims
they have against you. How-
ever, more often than not, in
small claims collections debt-
ors are unrepresented ini-
tially — and remain unrepre-
sented only until they fail to
reach what they believeisa
“fair” resolution with you.
When your debtor is unrepre-
sented, the burden falls on you
when evaluating offersto
scrutinize your involvement
with that debtor and determine
whether you face any potential

counterclaims. If you antici-
pate a counterclaim, you need
to be able to evaluate the lik e-
lihood that your debtor will
recognize the claim or seek
counsel to bring that claim to
their attention.

Obvioudly, if you anticipate a
strong counterclaim, or you
have missing documentation
which could threaten your re-
covery, you need to adjust
your settlement behavior ac-
cordingly.

(Continued on page 2)

More Free Collection

Information. Find back is
sues, time-proven advice and
tips, and collection services at
the Collection Center at Ullen-
bergLaw.com Or request our
free packet of debt-collection
articles: 10 Easy Ways You
Can Collect More Money
Owed You and Write Off
Fewer Bad Debts, 12 Fata
Mistakes Businesses Make
When Extending Credit, and
more. Send us your name and
address / email /fax number
to Ullenberg@hotmail.com or
fax to (920) 924-9895!

Do not regard these articles as legal advice. The complexity of laws and people’s problems make it difficult to give legal ad-
vice without knowing all the facts of each situation. In addition, the law changes rapidly so general concepts explained herein
may change before you act upon them. Call us for your legal needs or seek other professional advice before acting upon any-

thing you read in this or other publications.
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2. TheRealistic Amount of
Your Judgment. Inmost
cases the amount of the judg-
ment is predefined by con-
tract. For example, if acon-
sumer or business purchases
goods from you there is usu-
ally adefined price associated
with those goods. That price
is either posted in your store,
or part of abid or contract
with your customer.

However, in unique cases
where there is some problem
with the quality or quantity of
the goods or services, you
may need to redlistically as-
sess the amount a neutral
third-party (i.e. judge or jury)
would award in light of all the
facts. When so evaluating
your case, remember to put
yourself in the shoes of a
party who does not know you
or your debtor. What would
that third-party think is rea-
sonable?

If your debtor has a poten-
tially strong counterclaim
against you, you aso need to
redigtically evauate the value
of that counterclaim and how
much this could diminish your
ultimate recovery.

3. Timelt Will TakeYou to
Obtain aJudgment. Don't
underestimate the time it will
take you to obtain ajudgment
through litigation. In small
claims cases (i.e. caseswhere
the amount in dispute is under
$5,000), after you file acom-
plaint it takes 2-3 weeksto get
thefirst court date. If your
debtor disputesthe complaint,
in some counties it may take
4-6 months to get atrial date.

Inlarge claims cases(i.e.
those cases where the amount
in disputeis over $5,000) it
takes aminimum of amonth
and a half to get ajudgment if
the debtor does not dispute the
complaint. If your debtor dis-
putes alarge claimsaction, it
may be ayear or more before
you get atria date.

Obvioudy, a some point re-
celving cash in hand immedi-
ately is better than an IOU
downtheroad. And until pay-
ment is received voluntarily or
forced through garnishment,
execution or other post-
judgment collection means, a
judgment isbasically an 10U.

4. Likelihood Your Debtor
Will Pay the Judgment. By
the time your overdue ac-
counts go to legal collections,
your debtors have or should
have been given severa op-
portunities to remit full pay-
ment. They have not paid you
because (1) they do not want
to, (2) they do not fed they
have to because of something
you did or did not do, or (3)
they do not have enough

money to pay you.

Here, we are most concerned
with the third reason — ability
to pay. Whileall of my cli-
entswant full payment on
their accounts, we need to be
redistic. Many times debtors
have s mply overextended
themselves financialy or even
recklessly taken on too much
debt. They may becloseto
having to file for bankruptcy
protection, or have such lim-
ited assets that you will never
be able to collect from them
through garnishment, execu-
tion, etc. (For moreinforma-
tion, see section on Wisconsin

Exemptionsin thisissue.)

Settling for a significantly re-
duced amount may be the best
option at this point. (Keepin
mind, though, that payments
made by a debtor to a creditor
within 90 days before filing
for bankruptcy, may be sub-
ject to avoidance by the trus-
tee under the “preference’
laws.)

However, even in cases where
thelikelihood of collectionis
diminished, it may till beto
your advantage to pursue a
judgment such as when your
debtor’ sfinancial woes arethe
result of atemporary job loss
or health problem, your debtor
filed bankruptcy only afew
years ago (and therefore can-
not refileimmediately), or the
amount you are owed islarge
enough to gamble that the

debtor may recover financially
and be able to pay your debt.

5. Timelt Will Take Your
Debtor to Pay the Judgment.
Successful collection isas
much an art as afinancial sci-
ence. Money in hand now is
always more important than a
promise to pay in the future.

No matter how small or large
the amounts we are collecting,

when we first make contact
(Continued on page 3)
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EXEMPTIONS FROM
COLLECTION IN
WISCONSIN.

Even though you have ajudg-
ment against someone, you
cannot seize al their income
and assets to pay the debt.

Y our debtor’ s* exemptions’
from execution limit which
income and assets you can
seize.

Depending upon your debtor’s
marital status, number of de-
pendents, and nature of debt
(i.e. whether it was a con-
sumer credit transaction or
whether you have amortgage
or security interest in prop-
erty), someor al of their in-
come or assets may be exempt
from compulsory legal collec-
tion.

Below isalist of some of
those exemptionsin Wiscon-
sin. Itisby no means an ex-
haustive list of al the applica-
bility, exceptions, and
amounts of all exemptions. If
you have particular concerns
on these exemptions, you
must consult the underling
law.

Exemptions from Income:

Wages and earnings
(generaly 80%, unless
below poverty line)

Sdary used to purchase sav-
ings bonds (up to 10%)
Child support, family sup-
port, and alimony

Pension benefits from large
cities, fire / police pen-
sons, federa war pen-

sions, retirement trust
funds, or public employee
trust funds

Worker’s compensation, un+

employment compensx-
tion, federal disability n-
surance, and veteran's
benefits.

School aid moneys and as-
sistance grants

Exemption from Assets:
Homestead real estate

Clothing, jewdry, household
furniture and furnishings

Consumer goods (up to
$5,000 total)

Depository accounts (i.e.
bank accounts) up to
$1,000 total

Motor vehicles (up to $1,200
plus unused consumer
goods exemption)

Life insurance, persona in-
jury or wrongful death
clams

Life insurance cash / loan
vaue (up to $4,000 total)

Proceeds from fire/ casudty
insuranceclaims

Cemetery lots, burid facili-
ties/ monuments, and cof-
fins

Business and farm equip-
ment, inventory, products
and professional books
not exceeding $7,500

Interestsin partnership prop-
erty, tenant’s housing cor-
poration, or crime victim
awards.

(Continued from page2)

with adebtor they offer us $25
or $50 amonth. Thisisusu-
ally acceptableif your debtor
owes you $100 or so, but what
if they owe you $1,000. At
$25 amonth, it will take over
3 yearsto pay off that $1,000
balance! A lot can happen to
your debtor in three years —
while they may get anew job
or raise, they may also lose a
job or fal further in debt.

Y ou a'so cannot underesti-
mate the time and expense
that goes along with tracking
extended monthly payments.
Assuming it takes you five
minutes to open aletter and
record a payment, or follow
up on an overdue payment,
that’ s one hour ayear per pay-
ment plan. If you have
enough payment plans, that’s
a part-time or full-time job.

Putting it all together.

When eval uating settlement
offers or payment plan pro-
posals, aways evaluate your
payment options through legal
collection procedures. Once
you know what you are likely
to recover through lega pro-
ceedings, you will best be able
to evaluate a reasonabl e settle-
ment offer.

If you accept a significantly
reduced amount, try to obtain
alump sum payment. And if
you are settling for less than
you are owed because you be-
lieve your debtor does not
have the funds to pay you, try
to obtain as much independent
verification of that fact before
settling.

(Continued on page4)
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Lastly, if you are settling for a
lesser amount because you
fear astrong counterclaim
against you, insist that your
debtor sign afull and com-
plete release as part of the set-

tlement process. Thiswill
protect you from future law-
suits from your debtor after
you settle the amount owed. [

Excuse of the Month: “Oh —
they wanted me to pay that
bill right away? | thought |
had a six month grace period.”
O

Seminar Notice. Check here
or our web-site for continuing
updates.

Got a Question or Good Ex-
cuse? Send it to Ullen-
berg@hotmail.com or fax to
(920) 924-9895. We'll include
your name and city with your
question or excuse, unless you
ask us not to.

May We Ask a Favor?

How Do You Like the New
Look? Easiertoread, easier to
find things, more informative?
Would you like to see 4 pages
instead of this 2-page format?
Wwed like to know your
thoughts...

Help Us Keep Our Fees
Low. Can we emall / fax this
newsletter to you? As you d-

How Can We Help You?

In addition to other general
business and litigation ser-
vices, Ullenberg Law Offices
provides complete debt collec-
tion services for our clients.
Dunning (“Reminder”) Let-
ters. Small- and large-clams
actions. Garnishments. Seller
reclamation of delivered prod-
ucts. Repossessions. Foreclo-
sures. Construction liens. As-
set searches and supplemental
examinations. Bankruptcy
preference defense. Objection
to bankruptcy discharges or
lien avoidance claims. Contin-

ADVERTISEMENT

ready know, a successful col-
lection depends on quick &-
tion. We'd like to get these
bulletins to you quickly and
also keep our mailing costs
low (and our fees reasonable.)
Please send us your email ad-
dress or fax number.

Share the Knowledge. If
you'd like to share this bulle-
tin with friends and col-
leagues, fed free to do so (but
include our copyright notice).
Or better yet, invite them to
subscribe so they receive this
free Bulletin themselves. To
subscribe send us an emall,
fax, or note with your name
and address, or better vyet,
your email / fax rumber. To
unsubscribe, let us know at
anytime.

gency, flat, and hourly Fees.
Assistance to your existing
collection agency. Trouble-
shooting current  collection
practices. Designing tailored
collection practices for your
organization. Expert testi-
mony. And more — check out
UllenbergLaw.com. Or, emall
or call me anytime (but please
do not contact me with spe-
cific confidential information
unless you are an existing cli-
ent as | may not be able to le-
gdly keep the information
confidential if you're not a
current client.)

Atty. Alexander Ullenberg
has repre-

in hundreds of
llawsuits
W across  Wis
consn from
high-volume
small-claims collections to
complex bankruptcy litigation.

He is a guest lecturer at the
University of Wisconsin Law
School and a former business
law instructor for Marian Col-
lege of Fond du Lac.

Alex lives in Fond du Lac,
Wisconsin, where he is an a-
tive member of the State Bar
of Wisconsin, Fond du Lac
County Bar Association, and
the Noon Rotary Club[]

Questions? Comments? | deas?
Opinions? I'm aways happy
to hear fromyou. Alex

Y ou can reach me at:

ULLENBERG

LAW OFFICES

Web: UllenbergLaw.com
Email: Ullenberg@hotmail.com
Phone: (920) 924-9878
(877) 924-9878
Fax: (920) 924-9895
Mail: 101 Camelot Dr., Ste. 2b
Fond du Lac, Wl 54935
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